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Complex Consociation

Brendan O’Leary

The Beltast Agreement of 10 April 1998, reached within a year of its
general election victory, was the most surprising co-achievement of the
new Labour government. The new government should not be praised too
much, however. Credit was largely owed to others: the two men awarded
the Nobel Peace Prize, John Hume and David Trimble, and their party
colleagues and advisers; the representatives of republicans and loyalists,
notably Gerry Adams, Martin McGuinness, David Ervine and Gary
McMichael; two Irish governments, the Fianna Fail-Labour coalition
of 1992-4, and the Fianna Fail-Progressive Democrat coalition of 1997
- including their officials in Ireland’s Department of Foreign Affairs
(DFA); and an arrav of others, including significant Americans. Tony
Blair and his colleagues contributed no fresh ideas to the Agreement,
despite courtier Charles Leadbetter’s claim that it exemplified ‘the Third
Way'. Most of the ideas were articulated or prefigured before Blair took
office. The Labour government’s role was that of an enthusiastic first-
time midwife,

Before history’s hand

The bulk of the design of the political architecture agreed in Belfast on 10
April 1998 originated with Irish nationalists of all hues, within and
without the Social Democratic and Labour Party (SDLP), Sinn Féin,
and the Irish government. Their demands were sculpted into a coherent
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negotiating package by the Irish DFA, acting under the skiltul leadership
ot diplomat Sean O Huiginn, now the Irish ambassador in Washington,
and embedded in the Irish contributions to the Joint Framework Docu-
ments (JFDs), agreed by the Irish and British governments in February

1995 (O’Leary 1995). The JFDs arose from an established ‘three-stand-
ard’ negotiating process in which matters internal to Northern Ireland,

North=South |ssucs, and Last—=West (British-Irish) issues, were respect-
ively addressed.' The JFDs anticipated a power-sharing assembly and
executive in Northern Ireland, extensive consultative, harmonizing and
executive functions for an all-Ireland North—-South body, and an innova-
tive model of *double protection” of rights. They also anticipated referen-
dums in both parts of Ireland, the brainchild of Hume, to give expression
to Irish national self-determination. The Belfast Agreement was the baby
of the JFDs, though its conception and birth were long and painful, and
even though it was mildly genetically modified by the negotiators of the
Ulster Unionist Party (UUP) who diminished the powers and autonomy
of the proposed North-South Ministerial Council, and added the British-
Irish Council.

The outgoing Conservative government deserved little credit for in-
novative ideas. Fortunately, and partly because of President Clinton’s
pressure, it avoided its instincts and refused to kill outright the political
opportunity created by the antecedents and the materialization of the
IRA ceasefirc of 31 August 1994. Whitchall’s civil servants, but not
the local Northern Ireland Oftice, contributed positively to the agenda
for the multiparty negotiations. Quentin Thomas, best known for lead-
ing the initial exploratory talks with Sinn Féin’s Chief Negotiator Martin
McGuinness, was crucial. In drafting the British contribution to the
JEDs, he split the differences between the UUPs and the SDLPs pre-
ferences for the internal government of Northern Ireland from the
previous mterparty negotiations of 1991-2 (O’Leary and McGarry
1996: 327-69).

Labour’s first Prime Minister for cighteen years had no profound
agenda on Ireland, North or South — even though much was made of
the fact that he had an Irish mother and a Catholic wife. ‘New® Labour’s
role in Opposition had apparently been simple. It had supported the
peace process, and oftered bipartisan support for the Major government
in its death throes. Behind the scenes the story was less perfumed.
Blair’s priority was to win the next general clection, and Northern
Ireland policy, like all others, was utterly subordinated to that objective.
In 1994-5 his closest advisers believed some of Labour’s existing
policies, viz. support tor Irish unification by consent and opposition
to the draconian powers in the UK’s antiterrorism legislation, were
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electorally counterproductive — not in themselves, but because they
thought they were gifts to the right-wing press, identitying Labour with
being soft on terrorism, and with political extremism. In fact, polls
showed that weakening British sovereignty over Northern Ircland, and
indeed troop withdrawal, enjoyed consistent majority support in Great
Britain (O’ Leary 1992). But Blair’s coterie was driven by the fear that the
party might appear soft on crime and terrorism. Blair had established
himself with the mantra that he would be tough on ¢rime and tough on
the causes of crime. In the summer of 1994, he unilaterally ditched
Labour’s policy of sceking Irish unity by consent — without the formal
approval of the Labour Party Conference — and modified the party’s
stance on the Prevention of Terrorism Act (PTA). Then he supported
whatever the Major government did, whatever contradictions it
created (for a mildly jaundiced if accurate view of this see O’Leary
1997).

There was a prima facie case for Labour’s policy shift. Dropping the
policy of encouraging unity by consent appeared to move Labour to a
neutral stance on the future of Northern Ireland, at odds with the Sinn
Féin demand that a British government become a persuader for Irish
unity. Thereby it made unionists more likely to enter into negotiations
with republicans and others. This prima facie case was not, however, the
determining factor in the policy shift, though it would be used retrospect-
ively by the leader’s spin-doctors. The case was also doubtful because
the Conservatives were persuaders for the Union, and New Labour’s
shift meant that both the UK’s “parties of government’ favoured main-
taining the Union, albeit in different formats and with different inten-
sities, and thereby destabilized one of the premises of the republican
mitiative.

In October 1994 Blair replaced Kevin McNamara in the Northern
Ireland portfolio with Dr Marjorie (Mo) Mowlam - an elected member
of the shadow cabinet. McNamara concluded that Blair deemed him too
old Labour, and too ‘fat and bald and green’ (Langdon 2000: 269). His
able number two, Jim Marshall, was dismissed. Roger Stott MP, another
junior spokesman, who had unintentionally embarrassed Blair when he
was Shadow Home Secretary by opposing the PTA, also suffered loss of
office, and went into a downward spiral that led to his premature death.
Clive Soley MP, a former spokesman on Northern Ireland, soon to be a
sycophantic chairman of the Parliamentary Labour Party, rationalized
Blair’s policy shifts as designed to support Mawr against right-wing
Conservatives opposed to the peace process.” That appeared plausible,
but it was misleading. The Labour leadership’s tocus was entirely elect-
oral. Northern Ireland policy was wholly constrained by the objective
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of minimizing encmies in the right-wing press — which supported the
right-wing Conservatives opposed to the peace process. Blair would take
no risks for peace while in Opposition. Notes of meetings with Dr
Mowlam record her prosaic and characteristically honest appraisal in
1995: *They [Blair and Mandelson| think we should be so far up
Major’s **** that he can never accuse us of not being behind him’
(personal notes).

Removing McNamara, on the pretext that he did not win a place in the
shadow cabinet clections, cased the Labour leadership’s parliamentary
relations with the UUP, whom thev hoped might one day support them in
bringing down the Major government in a parliamentary ‘no confidence’
motion, or at least remain neutral. Mowlam, in contrast to McNamara,
was a reluctant appointee who would have preferred the education
portfolio. But she embraced the post with characteristic energy, mental
sharpness and superb networking skills. She had been appointed a junior
Northern Ireland front-bench spokesperson by Neil Kinnock in 1988-9,
at McNamara’s suggestion, and knew the terrain. She was, in contrast to
Blair, not a unionist as far as the Union of Great Britain and Northern
Ireland was concerned. She believed that Irish unification by consent was
tine in principle but not feasible within this generation. In 1988 with
McNamara and others she deliberated over how best to achieve either a
negotiated settlement, or, failing that, a system of shared British and Irish
sovercignty which would involve a devolved component — work that was
later developed and encouraged by Neil Kinnock, and later by John
Smith (sce, nter alia, O'Leary et al. 1993). She had no time for Labour’s
clectoral integrationists — who claimed that bringing Labour’s organiza-
tion and message to the region would salve working-class divisions and
transcend sectarianism and nationalism.” In private her svmpathies lay
with the SDLP, though she found its leader, John Hume, remote and
unapproachable.* Though many of the UUPs MPs called for McNa-
mara’s dismissal, Mowlam was nor exactly what they wanted; though
some unionists harboured illusions about her. On becoming Shadow
Secretary of State she supported the agenda of the emerging JFDs, and
endorsed them on their publication. She was fun and pragmatic, but had
settled principles on the peace process: the priority was an inclusive
agreement with which peacetul republicans, nationalists and moderate
unionists would be content. Schooled in political science and potitical
anthropology, she was knowledgeable about consociational and federal
principles, and had written a Ph.D. dissertation on referendums. She was
unusually skilled at making warm conncections with people, irrespective

of nationality, class or sex, and mastered her new briet. She did not go
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down well with the UUP’s older males, for whom the flirtatious Redcar
MP was the embodiment of secular, profane and liberated woman.

Blair’s support for whatever Major did had one negative consequence.
Afrer the IRA ceasetire of 31 August 1994, and its reciprocation by
lovalists six weeks later, there was a long hiatus of eighteen months,
and no rush to start the inclusive negotiations for parties with democratic
mandates that had been promised by Major and Albert Reynolds’s joint
declaration of December 1993. Instead Sinn Féin was put in quarantine
in the UK. The blockage to negotiations was simple: Unionists and some
Conservative MPs strongly opposed negotiations commencing without
prior decommissioning of its weapons by the IRA and without a declar-
ation that its ceasefire was permanent. The blockage strengthened as
Major’s majority diminished. Blair did not offer, and Major apparently
did not seek, his support to bypass these obstacles to negotiations, even
though there would have been a cross-party majority in the Commons for
such an initiative. The blockage eventually won a name, viz. “Washington
3%, after a clause in a speech made by Secretary of State Sir Patrick
Mavhew in March 1993, which demanded some prior decommissioning
before inclusive negotiations.

The Irish government, under Taoiscach Revnolds (1992-4), and most
Irish nationalists, north and south, took the view that the IRA ceasefire
was permanent, and that decommissioning should be left until negoti-
ations were completed. The two governments, steered by Irish officials
and with American good oftices, agreed to establish an international
body, composed of former US Senator Majority Leader George Mitchell,
Canadian General Jean de Chastelain and former Finnish premier Harri
Holkeri, to propose ways out of the impasse. On 23 January 1996 they
did the obvious, but in lucid and effective language. They proposed six
peacetul and democratic principles to which parties to the negotiations
would be obliged to commit themselves. They also proposed that *paral-
lel decommissioning’ begin diering the negotiations rather than before
(the British suggestion) or after (the Irish suggestion) (Mitchell, de Chas-
telain and Holkeri 1996).Y Major responded by appearing both to accept
and reject the report. If prior decommissioning was not to happen, a
certainty, then he would call for elections to a Peace Forum, playing fast
and loose with a clause in the report,” so that partics would have
mandates for negotiations, and then decommissioning could be handled
as Mitchell had proposed. This was playing with fire. It required Sinn
I'éin, which already had a mandate, to legitimate a new forum, and
thereby the status of Northern Ireland, in advance of negotiations, and
to agree to elections that postponed negotiation.
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Blair supported Major’s manoeuvre. Their myopic consensus had pre-
dictable consequences: the IRA went back to war, bombing Canary
Wharf on 9 February 1996, killing two British citizens. It was a restart
ot bombing to force negotiations to begin, rather than a complete repub-
lican exit from their new strategy. But the breakdown of the IRA cease-
fire deeply damaged the peace process, both in the short and longer run,
It heightened distrust all around, and confirmed unionist presumptions
that the ceasefire was purely tactical. The same events confirmed repub-
lican suspicions that the British political class would behave as perfidi-
ously and as slowly as it could, despite the good offices of international
mediators. Fortunately, however, the IRA’s bombing campaign in 1996-7
was limited, both in the sense of being largely confined to small-scale
operations in Great Britain, and in its impact on the public (with several
IRA personnel proving incompetent).” Elections to the Forum took place

Table 12.1 Parties’ shares of the vote and of seats in the 30 May 1996 elections
to the Northern Ireland Forum

Seats
Votes -
% No. %

Unionists
Ulster Unionist Party (UUP) 24.2 30 27.3
Democratic Unionist Party (DUP) 18.8 24 21.8
United Kingdom Unionist Party (UKUP) 37 3 2.7
Progressive Unionist Party (PUP) 3.5 2 1.8
Ulster Democratic Party (UDP) 2.2 2 1.8
Others
Alliance Party of Northern Ireland (APNI) 6.6 7 6.4
Northern Ireland Women's Coalition

(NIWCQ) 1.0 2 1.8
(Northern Ireland) Labour 0.8 2 1.8
Nationalists
Social Democratic and Labour Party of

Northern Ireland (SDLP) 214 21 19.1
Sinn Feéin 15.5 17 15.5

Election system: PR-list system (using the Droop quota, followed by d'Hondt, equiva-
lent to pure d'Hondt) with two seats guaranteed to the top ten parties (four parties
achieved representation solely through this mechanism). Deviation from proportion-
ality was quite high (d - (1/2) X, [s,~ vi] = 7.85) and led to the DUP winning more seats
than the SDLP on a lower share of the vote.

Source: B. O’Leary and G. Evans, ‘Northern Ireland: La Fin de Siecle, the Twilight of
the Second Protestant Ascendancy and Sinn Féin's Second Coming’, Parliamentary
Affairs, 50, (1997), 672-80.
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Table 12.2 Parties’ shares of the vote and of seatsin Westminster elections, 1997

Seats
Votes
% No. %

Unionists
Ulster Unionist Party (UUP) 327 10 55.6
Democratic Unionist Party (DUP) 13.6 2 1.1
United Kingdom Unionist Party (UKUP) 1.6 1 5.6
Progressive Unionist Party (PUP) - - -
Ulster Democratic Party (UDP) - - -
Others
Alliance Party of Northern ireland (APNI) 8.0 - -
Northern Ireland Women's Coalition

(NIWCQ) - - -
(Northern Ireland) Labour - - -
Nationalists
Social Democratic and Labour Party of

Northern Ireland (SDLP) 241 3 16.7
Sinn Féin 16.7 2 1.1

Election system: Plurality rule in eighteen single member districts.
Source: B. O'Leary and G. Evans, ‘Northern Ireland’, Parliamentary Affairs, 50 (1997),
672-80.

in May. Sinn Féin increased its vote share significantly — sce table 12,1 -
while the unionist vote fragmented, a significant pointer for the future.”
Negotiations, in principle open to the top ten parties with democratic
mandates, began in June 1996, with Sinn Féin excluded. Negotiating
teams were separated from the Forum, and nationalists boycotted the
Forum. The negotiations remained procedural until the Westminster
clections were called in May 1997. In Northern Ireland — see table 12.2
— they led to a further rise in Sinn Féin’s vote share, and confirmation of
the thesis that the vote for overtly unionist parties was in secular decline
(O’Leary and Evans 1997).

The functional, but not entirely intended, consequence of Blair’s
constant following of Major was mildly to relax the UUP fear of a
new Labour government. Its London supporters started to have fond
memories of the Callaghan premiership, and of Callaghan’s royalist,
unionist and brutish Secretary of State, Roy Mason. This worried
Labour’s Irish nationalist sympathizers, but they were relaxed because
Mowlam had the key portfolio, and was patently the best prepared
prospective office-holder since the post was invented in 1972, Blair
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privately promised Irish otficials that once elected he would deliver; he
did not disappoint.

Taking the cards dealt by history

In the suramer of 1997 the new government, with Blair and Mowlam at the
helm, orchestrated the renewal of the IRAs ceasefire as the first significant
non-economic initiative of the new regime. They correctly judged that the
IRA’s campaign had been intended to persuade the UK government to
change 1ts stance, and to force Sinn Féin's entry into negotiations, rather
than to dictate the ourcome of the negotiations. The government’s judge-
ment would make Sinn Fein's entry into negotiations possible, and was
preceded by aspeech made by the new Premier in Belfast to assure unionists
ot Blair’s commitment to maintaining the Union as long as a local majority
so wished. He declared that *A political settlement is not a slippery slope to
aunited Ireland’ (speech, Belfast, 16 May 1997), and that he did not expect
the latter within his lifetime. The message was intended to keep the UUP ar
the negotiating tables while bringing Sinn Féin to join them. It would
succeed. “The settlement train is feaving™ Blair told republicans, ‘I want
vou on that train. .. So end the violence now” (ibid.).

The Labour government facilitated the cight parties which would
make the Agreement — the UUP, the loyalist PUP and UDP, the SDIP,
Sinn Fein, the Alliance, the Women’s Coalition and (Northern Ireland)
Labour. It was not distressed by the decision of Paisley’s DUP and
McCartney's United Kingdom Unionist Party (UKUP) to withdraw
from the negotiating process after Sinn Féin was admitted — that eased
the making of the Agreement. The government’s unsung hero would
prove to be Minister of State Paul Murphy, the future Secretary of State
for Wales, who chaired long months of negotiations about negotiations
between the summer of 1997 and the spring of 1998, The crucial per-
formance of the new government, especially of its Premicr, was to exhort,
cajole and persuade the UUP, and its leader David Trimble, to negotiate
and make the Agreement. Trimble had succeeded James Molvneaux after
the latter’s resignation — the production of the JFDs had been a green
bridge too far for his party collecagues. Trimble had been elected because
he was seen as a hardliner, the *hero of Drumcree’ and the brightest of the
UUPs Westminster MDPs."" He was also sensitive, underconfident,
prickly, and terrified, sensibly, that he might face the fate of previous
UUP feaders who had decided to accommodate Irish nationalism, such as
Terence O'Naill, Brian Faulkner and Bill Craig. The government’s deli-
cate task, with its Irish counterpart, was to encourage Trimble to negoti-
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ate on the basis of the JFDs while enabling him to maintain that he had
repudiated them. Blair's charm mattered. Trimble had sworn he would
not fall for the same trap as Molyneaux, that is, scduction through
bilaterals with Number 10. Instead he resolved alwavs to be accompan-
ied by party colleagues when he met the PM. This was a resolution that
Blair would wear away, partly because Mowlam’s relations with Trimble
deteriorated radicallv.

Blair's government got off to a good start with the Irish government and
its officials, and neither Blair nor Mowlam displaved the same sensitivities
to America’s benign interventions as their Conservative predecessors. '
This ensured that there were three governments strongly mission-commit-
ted to the success of the negotiations. The replacement of the rainbow
coalition in Dublin (1994-7) with a new Fianna Fail-led coalition invigor-
ated the Irish commitment because the new Taoiseach, Bertie Ahern,
enjoved the confidence ot Northern nationalists, unlike his predecessor,
Fine Gael’s John Bruton.'? The British and Irish governments” decisions to
act through Senator Mitchell, the chair of the negotiations, when they
concurred, and their decision to set a deadline for completing the negoti-
ations,' were important components in delivering a successful outcome.

When the IRA renewed its ceasefire in July 1997 Mowlam took
responsibility for monitoring it with the understanding that Sinn Féin
would join the negotiations in September if the IRA's conduct withstood
scrutiny. At Mitchell’s initiative in August the two governments estab-
lished an Independent International Commission on Decommissioning
(HCD), chaired by de Chastelain. This was intended to facilitate the
UUP’s acceptance of Sinn Féin's presence at the negotiations, and, tacitly,
to enable decommissioning to be parked while other substantive issues
were addressed. In September Sinn Iéin signed up to the Mitchell prin-
ciples. Despite the provocation occasioned by an [IRA statement that it
did not accept the Mitchell principles and was not a party to the talks (An
Phoblacht, 11 September 1997), and a bomb planted by the dissident
republican faction, the Continuity-IRA, the UUP, flanked by the loyalist
parties, agreed to participate in negotiations with Sinn Féin.

A tacit division ot labour developed. The Prime Minister was seen as
more empathetic to unionists, the Secretary of State to nationalists — a
correct pereeption. This would mean that in the final negotiations of
April 1998 Blair's role was visibly more important, since nationalists
bargained on behalt of themsclves with the back-up of the Irish govern-
ment, whereas the unionists looked to Blair for sympathv. Betore and
during the negotiations Blair and Mowlam overrode the timidity of some
ot their ministerial colleagues, accepting that the tull-scale release of all
paramilitaries on ceasefire must form an cssential component of the
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peace process. Mowlam in particular displayed political courage ang
nous in visiting the Maze prison to calm lovalist paramilitaries in Innl;qrv
1998, earning the sobriquet “Mighty Mo’ In the new vear the t‘wé
governments produced *‘Heads of Agreement’, prcﬁguring' the eventya]
settlement, while Mowlam and Mitchell successtully managed temporary
suspensions of the UDP and Sinn Féin from the nc.gorinti()ns because o/f
violations of their ceasefires by the UDA and the IRA respectively “
The final negotiations were held in late March and April 1998 '.with ‘
deadline of Thursday 9 April. Strand One, the internal g()\"Crlll;lcnt odf
Northern Ireland, was negotiated head-to-head by the SDLP and the
UUP, with the SDLP making the proposals, and the UUP choosing to reject
oraccept them. In Strand Two Blair and Ahern agreed to dilute rﬁc powers
and scope of the proposed North-South Ministerial Council prcviousl‘
agreed by their officials to meet Trimbles and the UUP's requircmenﬁy
They resisted an explicit linkage between inclusive executive formation m
the North and prior decommissioning by the IRA. In Strand Three the
governments negotiated constitutional and other peace and confidence.
building measures, sometimes with loyalists and republicans. The Agree-
ment was finally produced on 10 April, Good Friday, but not without
diHiculti_cs. Jeftrey Donaldson MP of the UUP walked out because he was
not satistied that the Agreement required decommissioning before execul
tive formation, and two independent commissions had to be established on
policing and the administration of criminal justice because all the parties
could agree on was their terms of reference. Nevertheless the Agrccmcnf
was made, and justified Blair's comment that he had felt the hand of history
upon his shoulder. Now what was required was to have it endorsed I'lll
referendums and implemented, without fear or favour.

Building institutions or a house of cards?

The Agreement was endorsed in both parts of Ireland, with a 95 and a 71
per cent *Yes vote in the South and North respectively. Blair, posing as a
fu”y fledged unionist, was successful in persuading at least some union-
sts to vote *Yes™ — though he also gave hostages to fortune inconsistent
with the text of the Agreement. He had almost done the same on the day
of the Agrccmenr i anambiguous letrer to Trimble, which suggested that
the Prime Minister agreed that decommissioning of its wcnimns by the
I‘RA ‘should” commence before the new executive could be tormed with
Sinn Fein’s participation. The ‘should® was subjunctive: the text of the
Agljc?lllCllt, by contrast, did not warrant Trimble’s position, or that of
Blair in some of his later statements, and, in any case, the words of a UK
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premier are not law, outside the ranks of New Labour. After the Agree-
ment was made and ratified in the two referendums Mowlam helped
override obstruction from some of her Northern Ireland Office’s officials
and ensured that the Agreement was mostly faithfully reflected in the
Northern Ireland 1998 Act.'* But in general the Blair government would
prove much better at managing the making of the Agreement than in
managing its successful implementation.

In part, of course, this was because implementation was more difficult.
The government could not be faulted, mitially, on the hours it put in.
Blair was astonished at the time he had to devote to Irish matters, and so
were his advisers. At one stage, Jonathan Powell, to his chagrin, ended up
trving to micro-manage the Drumceree dispute, occasioned by the Orange
Order’s demand that its members should be able to parade down the
Garvaghy Road without the prior consent of local (mostly nationalist)
residents. The government’s difficulties in implementation were not, of
course, entirely of its own making. The deep polarization that the Agree-
ment occasioned within the unionist bloc as a whole, and more particu-
larly the polarization within the UUP, were obviously not Labour’s
responsibility. In the clections to the new Assembly in June 1998 — see
table 12.3 = the SDLP outpolled the UUP, the *No Unionists’ performed
slightly better than they had in the referendum, and Trimble’s Westmin-
ster parliamentary colleagues mostly opposed the Agreement. Trimble’s
responses to these intra-unionist crises were to be a key source of tension
in the Agreement’s implementation. Republican (and loyalist) dilatori-
ness on the matter of decommissioning would be another.

The proportionality of the election results was evident, both with
respect to blocs and with respect to parties. But the deviations in seats
won compared to the first preference vote benefited the pro-Agreement
partics. The UUP was the principal beneficiary of the transfer of lower
order preferences, taking its seat share (25.9 per cent) significantly above
its first-preference vote-share (21.3 per cent) — though these lower order
preferences came from voters who voted *No” as well as those who voted
“Yes™ to the Agreement. The net transfers by voters to the pro-Agreement
candidates, though not as significant as had been hoped, converted a bare
‘Anti-Agreement’ majority ot the first preference vote (25.5 per cent)
within the unionist bloc of voters into a bare ‘pro-Agreement’ majority
(27.8 per cent) among seats won by unionists, a result that was essential
for the Agreement’s (partial) stabilization. The Labour government could
not be faulted for the palpably evident intra-unionist divisions, but it
would significantly contribute to the difficulties in implementing the
Agreement, not least in managing its own responsibilities, and the
new institutions. This would become especially manifest in a series of
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Table 12.3 The June 1998 elections to the Northern Ireland Assembly

First
preference Seats
vote _
% No. %

Social Democratic and Labour Party of -
Northern Irefand (SDLP) 22.0 24 22.2
Sinn Féin (SF) 17.7 18 16.7
Other nationalists 0.1 - -
All Nationalists 39.8 42 38.9
Alliance Party of Northern Ireland

(APNI) 6.4 6 5.5
Women's Coalition 1.7 2 1.8
Other ‘Others’ 1.3 - -
All Others 9.4 8 7.3
Ulster Unionist Party (UUP) 21.0 28 25.9
Progressive Unionist Party (PUP) 2.5 2 1.8
Ulster Democratic Party (UDP) 1.2 - -
Other Yes Unionists 0.3 - -
All Yes Unionists 25.0 30 27.7
Democratic Unionist Party (DUP) 18.0 20 18.5
United Kingdom Unionist Party (UKUP) 4.5 5 4.6
Independent No Unionists 3.0 3 2.8
All No Unionists 255 28 25.9

Per cent figures for votes and seat shares rounded to one decimal place.

Source: B. O’Leary, ‘The Nature of the Agreement’, Fordham Journal of International
Law, 22 (1999).

unilateral and ill-judged actions, inactions and public lies on the part of
Peter Mandelson, who replaced Dr Mowlam as Secretary of State in
October 1999, .

Mandelson was Blair’s best known and least liked contidante, his
Prince of Darkness. In 1999 Blair wanted to rehabilitate him atter his
jins committed in the Notting Hill housing market with the pockets of
Geottrey Robinson. He hoped Mandelson’s appointment would spare
him endless unionist deputations — largely occasioned by their refusal to
engage Mowlam, who had been suffering from treatment of a benign
brain tumour, and had, partly in consequence, become immensely popu-
lar, more popular than the PM, but whom some UUP MPs ncvc'rthc]css
treated with a mixture of political and sexist disdain. Mowlam had
wanted to be promoted to the Foreign Office, which Blair would not

L
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entertain, and at one stage contemplated requesting that she have Man-
delson as her deputy. Mandelson saw Northern Ireland as the route to his
rehabilitation — given that other ministers would be happy with his
‘relegation’. He also thought of it as a route to the ministry he most
coveted, the Foreign Office. He had once been friendly with Mowlam —
they had holidaved together in Spain — but now was said to regard her as
‘terminally undisciplined’ (Sunday Telegraph, 27 July 1997, cited in
Langdon 2000: 8). He, by contrast, tended to be terminally disloyal to
past friends. commitments, and the truth. In the spring and summer of
1999 he and his associates, including Labour’s unionists, started to
damage Mowlam’s reputation in the press in much the same manner as
they had once defamed David Clark, when Mandelson had coverted his
cabinet position.

Mandelson came to Northern Ireland with no obvious preparation in
Opposition, unlike Mowlam, though his more credible supporters spun
the line that he had made programmes on the region for Weekend World
in his days as a TV producer. That at least was accurate. Some in the
UUP, including Trimble, called for Mandelson’s appointment — much as
some had once called for Mowlam to replace McNamara. The DUP, by
contrast, were not pleased: ‘we do not want a sodomite’ as one of its
typically homophobic members put it.'” Blair calculated that it was more
important to calm Trimble and his party than to continue with the
balanced ticket of a soft unionist PM and a soft nationalist Secretary of
State. Indeed ‘saving Trimble to save the Agreement’ would become the
government’s priority in 1999-2000. The world was told that Mandelson
possessed remarkable negotiating skills and diplomatic finesse. This was
not evident in his opening parliamentary statement when he described
himself as Sccretary of State for Ireland - rather than Northern Ireland.
He would also quickly demonstrate that he lacked one important
clement of the normal job description of a normal Foreign Secretary,
the capacity to get on with and be appreciated by forcigners. If Blair
deserves credit for making the Agreement with Mowlam, as he does, then
he must also share with Mandelson the blame for mismanaging its
implementation.

The nature of the agreement(s)

The Belfast Agreement, incorporated in the British-Irish Agreement
(1999), an international treaty, was an exemplary constitutional design.
Internally it was ‘consociational” (O’Leary 1999a, 1999b). Externally it
established confederal relationships, and prefigured imaginative federalist
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relationships and a novel model of double protection. If the Agreement
tails, debate will arise over whether flaws in its design or in its imple-
mentation were the principal factors. The rest of this chapter anticipates
that debate. By contrast, if the Agreement is fullv successful, albeit
outside its scheduled timetable and its own agreed procedures, 1 hope it
will become an export model for conflict regulators. What follows ap-
praises the Agreement’s novelties, possible design flaws, and the contri-
butions of Labour’s decision-makers to its implementation. Three
evaluative arguments are advanced:

I The Labour government correctly grasped that the conflict required
external as well as internal resolution, and realized that the sover-
cignty and self-determination disputes needed to be resolved. But it
failed to follow through on its treaty commitments, and broke inter-
national law when it unilaterally suspended some of the Agreement’s
institutions between February and May 2000, and thereby desta-
blized the Agreement by making all its provisions and commissions
negotiable.

The novel dual premiership, designed by the major moderate parties,
the SDLP and the UUP, in the heat of the negotiations, has proved its
major institutional weakness, suggesting, paradoxically, that moder-
ates are not always the best designers or caretakers of power-sharing
svstems.

[89]

[OF)

The Labour government’s, especially Mandelson's, mismanagement
of policing reform severely threatened the stabilization of the Agree-
ment, and the reversal of Mandelson’s stances was necessary for the
resolution of November 2001. '

These propositions require a prior analysis of the Agreement as a “consti-
tution’.

A consociational federacy

The Agreement met all four standard consociational criteria (Lijphart
1977).

A. Cross-conununity executive porver-sharing  This was manifest in:
I the creation of a quasi-presidential dual premiership, clected by a

concurrent majority ot unionists and nationalists in the Assembly,
and expected to preside over:
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(B8]

the inclusive grand coalition ten-member executive cabinet of minis-
ters, whose portfolios are allocated according to the d'Hondr voting
procedure.

B. Proportionality norms  These were evident in:

I the d’Hondt procedure used to determine the composition of the
cabinet — which resulted in five unionists (three UUP, two DUP) and
five nationalists (three SDLP and two Sinn Féin) holding ministries
berween November 1999 and February 2000, and again from May
2000;

2 the clectoral system (the Single Transferable Vote in eighteen six-

member districts) used to elect the Assembly;

the d'Hondt procedure used to allocate Assembly members to com-

mittees with powers of oversight and legislative initiative; and

4 existing and additional legislative provisions to ensure fair and rep-
resentative employment, especially throughout the public sector, and
the promise of a representative police service.

(o8}

C. Conpmumnity autonomy and equality  These commitments were evi-
dent in:

I the official recognition of unionists’, nationalists’ and others’ political
cthos and identities, notably in the Assembly’s procedures, and in a
declaration of ‘parity of estcem’ between the communities and a
promise of ‘rigorous impartiality” in administration from the current
and possibly future sovereign states;

2 the decision to leave alone the existing separate but recently equally
funded tforms of Catholic, Protestant and integrated schooling;
3 the renewed outlawing of discrimination on grounds of political or

religious belief;

4 the replacement of an oath of loyalty to the Crown with a pledge of

office for ministers;

the establishment of a Human Rights Commission tasked with pro-

tecting individual equality and liberty, and identity rights;

6 the entrenchment of vigorous equality provisions, cventually incorp-
orated in section 75 of the Northern Ireland Act (1998);

7 the promise of better legislative and institutional treatment of the
Irish language and Ulster Scots — both of which became languages of
record in the Assembly; and

8 the promise of a civic forum, and ‘participatory norms of govern-
ance’, to facilitate the representation of voices that might not be

T
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heard purely through electoral or party mechanisms (McCrudden
1999).

D. Veto rights for minorities and nutual veto rights These were evident
n:

I the legislative procedures in the Assembly which require “key deci-
sions’ to be passed cither with a concirrent majority (under the
‘parallel consent” procedure) of registered nationalists and unionists,
or with a weighted majority (60 per cent majority including the
support of at least 40 per cent of registered nationalists and registered
unionists);

2 the mutual interdependency of office acquisition and maintenance by
the First Minister and Deputy First Minister; and of the running
of the Northern Ireland Assembly and the North-South Ministerial
Council; and

2 a N e At [ h> » A (\ 70 1 I.{

3 the legal incorporation of the European Convention on Human

Rights and Freedoms in UK public law and (the promise of) other
legal enactments to give Northern Ireland a tatlor-made Bill of
Rights.

The Agreement led to a devolved government,' with full executive
and legislative competence for economic development, education, health
and social services, agriculture, environment and finance (including the
local civil service), though plainly it is constrained by both UK and EU
budgetary and other policies in these domains. Non-devolved powers
remain with Westminster and the Secretary of State, who continues to be
appointed by the UK premier. The torm of devolved government origin-
ally envisaged few limits on Northern Ireland’s capacity to expand its
autonomy. Through ‘cross-community agreement’ the Assembly is en-
titled to agree to expand its competencies; and, again through such
agreement, and the consent of the Seeretary of State and Westminster,
the Assembly is empowered to legislate for non-devolved functions.
Security functions, policing and the courts were not devolved, but
could be if sought by ‘cross-community’ consent. Maximum feasible
autonomy was therefore within the scope of the local decision-makers.
A convention may have arisen in which the Secretary of State and
Westminster ‘rubber stamped’ the legislative measures of the Assembly.
Indeed public policy in Ireland, Norch and South, might cventually have
been made without direct British ministerial involvement.

For these reasons and others, had the Agreement been fully imple-
mented and developed Northern Ireland would have become a specimen
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of what Elazar terms a ‘federacy’ (1987). A federal relationship exists
where there are at least two tiers of government over the same territory,
and when neither can unilaterally alter the constitutional capacities of
the other. Such a relationship is a necessary element of a tederal svstem,
but whether it is sufficient is controversial. Normally a federation
has subcentral units that are co-sovereign with the centre throughout
most of the territory and population of the state. Plainly it is premature
to call new Labour’s reconstructed UK a federation. But any system of
constitutionally entrenched autonomy for one region makes the relation-
ship between that region and the centre functionally equivalent to a
federal relationship, and following Elazar, | call such a region — and its
relationships with the centre — a federacy. The term ‘federacy’ captures
how Irish nationalists understood the Agreement’s institutions, and their
entrenchment in the treaty.

Through standard legislative majority rules, the Assembly is em-
powered to pass ‘normal laws’, though there is provision for a minority,
of 30 of the 108 members, to trigger procedures that require special
majorities. Controversial legislation, ‘key decisions’, including the Budget,
require these special procedures demonstrating “cross-community” sup-
port. Two rules, parallel consent and weighted majority, were designed
for this purpose (see D1 above). There is also one supermajority rule,
which was not explicitly concurrent, cross-community or consociational.
The Assembly is entitled by a two-thirds resolution of its membership to
call an extraordinary general election before its four-year term expires.
This was agreed by the parties, after the Agreement, in preference to a
proposal that the Secretary of State should have the power to dissolve the
Assembly.

This distinctive consociation, or consociational federacy, challenges
the conventional wisdom of the post-1945 political science of ethnona-
tional questions. For a long time “external’ self-determination, in law and
political science, as well as political practice, was accepted solely as a once
only right of colonial territories. The Agreement was, in part, a striking
rejection of this wisdom. It contained agreed procedures on how a border
might be changed, or rather abolished. The Agreement accepted the
legitimacy of an irredentist aspiration: the desire of the Irish nation in
both parts of Ireland to unify in one state, though its realization was
made conditional on the consent of majorities in both current jurisdic-
tions, and the recognition of the aspiration was accompanied by the
removal of an irredentist territorial claim-of-right in the 1937 Irish
constitution. The Agreement, like the negotiations that preceded it,
contained recognition by the UK of the right of the people of Ireland,
North and South, to exercise their self-determination to create a united

L___+A+.




276 BRENDAN O’LEARY

Ireland. The UK has never officially recognized Northern Ircland as
a colonial territory, but its employment of the language of self-
determination in the making of the Agreement was an interesting depart-
ure. In addition, the Agreement established elaborate cross-border ar-
rangements explicitly seen by nationalist parties as mechanisms to
facilitate national reunification. Lastly, the Agreement contained features
of an externally protected minority rights regime, a tacit *double protec-
tion model’ — laced with elements of co-sovereignty, and designed to
withstand major demographic and electoral change. The UK and Irish
governments promised to develop functionally equivalent legal protec-
tions of rights, collective and individual, on both sides of the present
border, promising protection to Northern Irish nationalists now on the
same terms that would be given to Ulster unionists if they ever became a
minority in a unified Ireland. National communitics were to be protected
whether they were majorities or minorities, irrespective of the sovereign
statcholder — whence the expression ‘double protection’. The two gov-
ernments affirmed that *whatever choice is freely exercised by a majority
of the people of Northern Ireland, the power of the sovereign govern-
ment with jurisdiction there shall be exercised with rigorous impartiality
on behalf of all the people in the diversity of their identities and traditions
and shall be founded on the principles of full respect for, and equality of,
civil, political, social and cultural rights, of freedom from discrimination
for all citizens, and of parity of esteen and of just and equal treatment for
the identity, ethos and aspirations of both communities’ (author’s em-
phascs).

If conventional postwar political science was correct, then all these
linkages, between an internal consociational settlement and measures
that envisaged the possibility of a transformation in borders and of
sovereignty regimes, should be the key sources of instability in the
Agreement, raising expectations among the nationalist minority and
arousing deep fears among the local unionist majority. Indeed for nearly
ten years after the collapse of the 1973-4 Sunningdale settlement it was
an axiom of faith among UK policy-makers that an internal consociational
agreement — power-sharing — should be reached without an external agree-
ment — an Irish dimension. Alternatively, it was held that an internal
agreement should precede an external agreement. This thinking was re-
versed in the making of the Anglo-Irish Agrecment. Recognizing that the
absence of an Irish dimension facilitated republican militancy, the two
governments established an intergovernmental conference, giving the
Irish government unlimited rights of consultation over UK public policy
on Northern Ireland, while encouraging the local parties to agree internal
power-sharing. This combination of external and internal arrangements
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and incentives, ‘coercive consociation’, was unacceptable to unionists, in
the short term. But since they could not destroy the Anglo-Irish Agree-
ment, through strikes, paramilitarism, civil disobedience or conventional
parliamentary tactics, unionists eventually negotiated the Belfast Agree-
ment in return for the modification of what they regarded as deeply
unsatisfactory external arrangements.

Northern nationalists certainly had their expectations raised, and
unionists certainly had, and still have, anxieties about the Agreemcnfs
external dimensions, but both the making of the 1998 Agrecment agd 1ts
stalling in 2000 suggest that the postwar wisdom o.f pf)lltlcal science
needs revision. Consociational arrangements can be effectively combined
with cross-border regimes, which enable a change in sovereignty, without
engendering massive instability. The ‘No Unionists’ who‘ rejected the
Agrcement did not like its external features, but they focused their
rhetorical fire on the prospects of gunmen getting into (the internal)
government, terrorists being released carly from jail, the failure to secure
the decommissioning of (republican) paramilitarics’ weapons, and on
those parts of the Agreement, including proposed policing arrangements,
which implied the full equality of nationalists with unionists \Vlth]r’{
Northern Ireland. By contrast, the “Yes Unionists’ trumpeted some of
the external aspects of the Agreement, pointing out that the Agreern011t
had led to changes in the Irish Republic’s constitution, which now
requires the active consent of majorities in both parts of Ireland before
Irish unification, and claiming that they had "negotiated away’ the Anglo-
Irish Agreement of 1985. “Yes Unionists’ defended the cmss—quer
institutions as minimal rational functional cooperation between nc1gh-
bouring states, and obscrved, correctly, that they had succeeded in trim-
ming down the more ambitious cross-border institutions advoca@d by
the Irish government, the SDLP and by Sinn Feéin. In short, th¢ primary
unionist concerns with the Agreement cannot reasonably be said to have
lain with its external dimensions.

Conl/federalizing arrangements

Confederations exist when political units delegate powers and functions
to bodics that can exercise power across their jurisdictions, while
retaining veto and opt-out rights. Two confederal relationships were
cstablisl;cd under the Agreement: the North=South Ministerial Council
and the British=Irish Council.

The North=South Ministerial Council (NSMC) brings together those
with exccutive responsibilities in Northern Ireland and in the Republic.
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Nationalists werce concerned that if the Assembly could outlast the
NSMC, it would provide incentives for unionists to undermine the latter.
Unionists, by contrast, worried that it the NSMC could survive the
destruction of the Assembly, nationalists would seek to bring this
about. The Agreement was a tightly written contract. Internal consoci-
ation and all-Ireland external confederalism went together: the Assembly
and the NSMC were made ‘mutually interdependent’; one could not
function without the other. Unionists were unable to destroy the NSMC
while retaining the Assembly, and nationalists were not able to destroy
the Assembly while keeping the NSMC. The NSMC satisfactorily linked
northern nationalists to their preferred nation-state. The Irish govern-
ment successfully recommended a change in its constitution to ensure
that the NSMC, and its delegated implementation bodies, would be able
to exercise island-wide jurisdiction in those functional activities where
unionists were willing to cooperate. The NSMC functions much like the
Council of Ministers in the European Union, with ministers having
considerable discretion to reach decisions, but ultimately being account-
able to their respective legislatures. The NSMC meets in plenary format
twice a year, and in smaller groups to discuss specific sectors on a ‘regular
and frequent basis’. Provision was made for the Council to discuss
matters that cut across sectors, and to resolve disagreements. In addition,
the Agreement provided for ‘implementation” bodies. The scope of these
institutions was somewhat open-cnded. The Agrcement, however, re-
quired a meaningtul Council. It stated that the Council “will" (not
‘may’) identify at least six matters, where ‘existing bodies® will be the
appropriate mechanisms for cooperation within each separate jurisdic-
rion, and at least six matters where cooperation will take place through
implementation bodies. The latter were subsequently agreed to be inland
waterways, food safety, trade and business development, special EU
programmes, the Irish and Ulster Scots languages, and aquaculture and
marine matters. The parties further agreed on six functional areas of
cooperation — including some aspects of transport, agriculture, educa-
tion, health, the environment and tourism, where a joint North-South
public company was established.

The NSMC ditfered from the Council of Ireland of 1974, The name
change was significant: a concession to unionist sensibilities. There was
no provision for a joint parliamentary forum but the Northern Assembly
and the Irish Oircachtas (Ireland’s houses of parliament) were asked
‘to consider” one. Nationalists wanted the NSMC established by legisla-
tion from Westminister and the Oircachtas — to emphasize its autonomy
trom the Northern Assembly. Unionists wanted it established by the
Northern Assembly and its counterpart in Dublin. The Agreement split
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these differences. The NSMC and the implementation bodies were
brought into existence by British and Irish legislation, but during the
transitional period it was for the Northern executive and the Republic’s
government to decide how cooperation should take place, and in what
areas the North-South institutions should cooperate. Once agreed, the
Assembly was unable to change these agreements — except by cross-
community consent. The signatories to the Agreement promised to
work “in good faith’ to bring the NSMC into being. There was not,
however, sufficient good taith to prevent the first material break in the
rimetable scheduled in the Agreement occurrring over the NSMC - but
this was patently a by-product of the crisis over executive formation and
decommissioning. The signatories were required to use ‘best endeavours’
ro reach agreement and to make ‘determined efforts” to overcome dis-
agreements over functions where there was a ‘mutual cross-border and
all-island benetic’.

A second weaker confederal relationship was established, affecting all
the islands of Britain and Ireland.' Under the new British—Irish Council
(BIC) the two governments of the sovercign states, and all the devolved
governments and neighbouring insular dependent territories of the UK,
can meet, agree to delegate functions, and may agree common policies.
This proposal met unionists’ concerns for reciprocity in linkages — and
provides a mechanism through which they might in future be linked to
the UK even if Northern Ircland becomes part of the Republic. Unionists
originally wanted the NSMC subordinated to a British-Irish, or East—
West, Council. This did not happen. There is no hierarchical relationship
between the two councils. Two textual warrants suggest that the NSMC
is more far-reaching than the BIC. The Agreement required the establish-
ment of North—-South implementation bodies, leaving the formation of
Fast=West bodies a voluntary matter, and stated explicitly that the As-
sembly and the NSMC were interdependent, making no equivalent pro-
vision for the BIC.

The Agreement opened other linkages for Northern Ireland, one
within the UK, and another as a possibility with the Republic, which
held federabist as opposed to confederalist promise. The Agreement,
unlike Scottish and Welsh devolution, was embedded in a treaty between
two states, based on the UK's recognition of Irish national self-determin-
ation. The UK officially acknowledged that Northern Ireland has the
right to join the Republic, on the basis of a local referendum, and 1t
recognized, in a treaty, the authority of trish national self-determination
throughout the island of Ireland. The Agreement’s institutions were
brought mto being by the will of the people of Ireland, North and
South, and not just by the people of Northern Irefand = recall the
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referendums and the interdependence of the NSMC and the Assembly. In
consequence, under the Agreement, the UK’s relationship to Northern
Ireland, at least in international law, in my view, has an explicitly federal
character: Northern Ireland had become a federacy. The Westminster
Parliament and executive could not, except through breaking its treaty
obligations, and except through denving Irish national self-determination,
exercise power in any manner that affected Northern Ireland’s autonomy
inconsistent with the Agreement. This was believed to be the case imme-
diately afrer the Agreement was made. Plainly the suspension of the
Agreement by Mandelson in February 2000 showed that the UK’s author-
ities did not feel constrained by that reasoning.

The Agreement also opened federalist avenues in the Republic - one of
the most centralized states in Europe. The Irish government and its
people did not abandon Irish unification. Instead it became ‘the firm
will of the Irish nation, in harmony and friendship, to unite all the people
who share the territory of the island of Ireland, in all the diversity of their
identities and traditions, recognising that a united Ireland shall be
brought about only by peaceful means with the consent of a majority
of the people expressed, in both jurisdictions in the island” (from the new
Article 3). Irish unification cannot be precluded because of present
demographic and electoral trends — which have led to a steady rise in
the nationalist share of the vote across different electoral systems. The
unification envisaged in the redrafted Irish constitution is, however, now
different. It no longer resembles a programme of assimilation. The Re-
public is bound to structure its laws to prepare for the possibility of a
con/federal as well as a unitary Ireland. Northern Ireland is a recognized
legal entity within the Irish constitution, and its elimination as a political
unit is no longer a programmatic feature of Bunreacht na hEireann
(Constitution of Ireland).

Externally protecting the Agreement

The two states signed a treaty and created two intergovernmental devices
to protect their respective national communities. The most important
was the successor to that of the Anglo-lrish Agreement, viz. the new
British—Irish intergovernmental conference (BIGC) that guarantees the
Republic’s government access to policy formulation on all matters not
(vet) devolved to the Northern Assembly or the NSMC. The Irish gov-
ernment retains rights of consultation in those Northern Irish matters
that have not been devolved to the Assembly, as was the case under
Article 4 of the Anglo-Irish Agreement, and as with that agreement,
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there C()I1FiI]LlCS to be an intergovernmental conference, chaired by the
Minister tor Foreign Affairs and the Northern Ireland Secretary of State,
to deal with non-devolved matters, and it continues to be serviced by a
standing secretariat. The new Agreement, morcover, promised to ‘inten-
sity cooperation® between the two governments on all-island or cross-
border aspects of rights, justice, prison and policing (unless and until
these matters are devolved). There is provision for representatives of the
Assembly to be involved in the intergovernmental conference — a wel-
come parliamentarization — but they will not have the same status as the
representatives of the governments of the sovereign states. The Anglo-
Irish Agreement tully anticipated these arrangements, so it is as accurate
to claim that it has been fulfilled as to sav it has been deleted.

lFormal joint sovereignty over Northern Ireland was not established,
but the governments guaranteed the Agreement, and embedded it in an
international treaty. Irish otticials had been wary since the early 1990s of
trading constitutional changes that were likely to be irreversible for
institutions that might share the same fate as the Sunningdale settlement.
That is why they argued that the Agreement should be incorporated in a
treaty. The official Irish belief, and the Irish nationalist beliet, was that
the Agreement, like Northern Ireland’s constitutional choice between
membership of the UK and the Republic, now rested on the consent of
the Irish people, through the joint act of self-determination of the North
and South. The UK government would not, on this view, have the
authority to do anything that was not legitimate under the Agreement’s
procedures. The UK government, under Mowlam, shared this under-
standing. Under Mandelson it did not. In February 2000 Mandelson
obtained from the UK Parliament emergency statutory powers to sus-
pend the Assembly and Executive. In doing so he acted in classic Diceyian
tashion, using the doctrine of parliamentary sovercignty to arrogate to
himself the power of suspension — which had not been granted in the
making of the Agreement, or in its (UK) legislative enactment. The UK
government’s officials knew that suspension would breach the formal
Agreement — because in the summer of 1999, when both governments
contemplated a suspension mechanism, Mowlam’s officials proposed
that the treaty that was about to be signed by the two governments,
which incorporated the Belfast Agreement, should be amended, to make
it compatible with suspension. No such amendment was made.

Mandelson’s justification of suspension in February 2000 was that it
was niecessary to save the First Minister, David Trimble. His threat to
resign because the IRA had not delivered on decommissioning, in ad-
vance of the deadline mandated by the Agreement, would have become
operative inan environment i which *Yes Unionists” no  longer
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commanded an absolute majority of the registered unionists in the As-
semblv."™ Therefore, it was feared, Trimble could not have been resur-
rected as First Minister it he did resign. This reasoning was talse: the
Assembly, by weighted majority. was entitled to pass any measure to
amend its current rules for electing the dual premiers, and to send this
measure to Westminster for statutory ratification. So there was a mech-
anisim, within the Agreement, under which Trimble could have regained
the position of First Minister. But cven if Mandelson’s justitication had
been true, the suspension was an unconstitutional and a partisan act. It
was unconstitutional in Irish eves because the suspensory power had not
been endorsed with cross-community consent through the negotiation of
the Agreement, or in the referendums, or in the UK's legislative enact-
ment of the Agreement. It was partisan because neither the Agreement,
nor the Mitchell Review of the Agreement that took place in late 1999,
required Sinn Iéin to deliver decommissioning by the IRA because of a
new deadline set by the leader of the UUP. The then formally agreed
deadline for decommissioning required all political parties to use their
best endeavours to achieve full decommissioning by 22 May 2000.

One passage of the Agreement referred to procedures for review if
difficulties arosc across the range of institutions established on the
entering into force of the international treatv: *If difficulties arise which
require remedial action across the range of institutions, or otherwise
require amendment of the British=lrish Agreement or relevant legislation,
the process of review will fall to the two Govermments in consultation
with the parties in the Assembly. Fach Government will be responsible
for action i its own jurisdiction” {emphasis added). The italicized
passages, read in conjunction with the whole Agreement, suggest that
the UK government was obligated formally to consult the parties in the
Assembly and the Irish government over obtaining anv power of suspen-
sion, and that anv remedial action required the joint support of the
two governments, especially as regards their treaty. That each govern-
ment would be ‘responsible for action in its own jurisdiction” was not
taken by the Irish side to mean that the Westminster Parliament had
unilateral discretion to alter, amend, suspend or abolish the institutions
of the Agreement. It merely meant that for agreed remedial action
there would not be joint sovercignty but rather parallel legislative
procedures.

The central purpose of the UK’s agreement to delete section 75 of the
Government of Treland Act of 1920, and of the Trish state’s agreement to
modify Articles 2 and 3 of the Irish constitution, had been to show that
both states were engaged in *balanced” constitutional change, contirming
that Northern Ireland’s status as part of the UK or the Republic rested
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with its people alone. The UK's Diceyians, including Ulster Unionists,
have obviously interpreted the UK's deletion of section 75 of the Govern-
ment of Ireland Act as meaningless because in their eyes Parliament’s
sovereignty remains mtact in a given domain even when it removes a
statutory statement which savs it remains intact! Irish negotiators obvi-
ously should have been more careful: the UK's *constitution” is Ireland’s
British problem. Had the Agrecment fully bedded down, perhaps North-
ern Ireland status as a federacy would have developed the status of a
constitutional convention — the UK’s mysterious functional poor cousin
of constitutionality.

The suspension had four messages. First, it made plain that every
aspect of the Agreement is vulnerable to Westminster’s SO\'CrL‘igllt\".
Everything in the Agreement — its institutions, its confidcncc—buiIdin'g
measures, its commissions, the promise that Irish unification will take
place if there is majority consent for it in both parts of Ireland - is
revisable by the current Parliament, and any future Parliament, and
that Parliament’s Sccretaries of State, irrespective of international law,
or the solemn promises made by UK negotiators in the making of the
Agreement. No UK parliamentarian can look an Irish nationalist or
republican in the eye and say that Northern Ireland’s status and its
mstitutional arrangements rest on the consent of its people. By its actions
the Westminster Parliament has affirmed that it regards its sovereignty as
unconstrained by the Agreement. Had it sought and obtained the assent
of the Northern Assembly — by Cross-COMMUNIty CONSCNt — o its posses-
sion of the power of the suspension, that would have been a different
matter. It did not. Even if the Secretary of State’s motives were entirely
benign — and that has been questioned — his decision to obtain the power
of suspension destroyed the assumptions of nearly a decade of negoti-
ation.

Secondly, the suspension spells out to official Irish negotiators, and
Northern nationalists, the necessity, in any new round of major negoti-
ations, of entrenching Northern Ireland’s status as a ‘federacy’, perhaps
in the same manner as the UK’s courts are instructed to make European
lln\\' supreme over law(s) made by the Westminster Parliament, through
tull domestic incorporation and entrenchment of the relevant treaty.
Without such protection the Agreement cannot be constitutionalized
consistently with Irish national self-determination, North and South.
This will require Ircland’s negotiators to require Westminster to repeal
the suspension Act and to declare that its sovereignty is circumscribed by
the Agreement. ’

Thirdly, unionists must, eventually, consider the constitutional conse-
quences of suspension. The *Yes Unionists™, in embracing the doctrine of
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parliamentary sovereignty, forget that they mayv one day suffer from the
consequences of the sword they urged Westminster to deploy. What
Westminster did on bchalf of unionists may be used at their expense
tomorrow — including taking from them membership of the Union.
Mandelson’s action means that the Union does not rest on the consent
of its component parts, but rather on Westminster’s sav so: Westminster
is tree to modity the Union in any way it likes, for example, through full-
scale joint sovereignty over Northern Ireland with the Republic, or
through expelling Northern Ireland from its jurisdiction.

Lastly, the suspension spells a blunt warning to the Scottish Parliament
and the Welsh Assembly — bodies created with smaller proportions of
popular support and lower clectoral turnouts than their Northern Irish
counterpart. Sovercignty remains indivisibly in Westminster’s possession:
even under ‘modernizing” New Labour,

The dual premiership

Among its institutional novelties the Agreement established two quasi-
presidential figures, a dyarchy, to preside over an executive formed
through the d’Honde allocation process.'” An executive presidency is
an excecutive that cannot be destroyed by an assembly except through
impcachment; the dual premiership has presidential characteristics be-
cause it is almost impossible to depose the two oftice-holders, provided
they remain united as a team, until the next general election. The First
and Deputy First Minister are clected together by the parallel consent
procedure, an idea that flowed out of the making of the Agreement which
required propositions to have the support of a majority of parties,
including parties representing a majority of nationalists and of unionists.
The carry-over of this concurrent rule of negotiation into the clection of
the two premiers gave very strong incentives to unionists and nationalists
to nominate a candidate for one of these positions who was acceptable to
a majority of the other bloc’s members. It also meant that the respective
unionist and nationalist moderates were guaranteeing their control of
these positions. In the first elections for these posts in designate or
shadow torm pro-Agreement unionists in the UUP and the Progressive
Unionist Party, who between them then had a majority of registered
unionists {30 out of 38), voted solidly for the combination of David
Trimble of the UUP and Scamus Malion of the SDLP. Narturally so did
the SDLP, which enjoved a majority among registered nationalists (24
out of 42). (The *No Unionists® voted against this combination, while
Sin FFém abstained.)
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The Agreement and its UK legislative enactment, the Northern Ireland
Act (1998), made clear that both posts had identical symbolic and exter-
nal representation functions. Indeed both have identical powers, the sole
difference being in their titles: both preside over the *Executive Commit-
tee” of ministers, and have a role in coordinating its work. Their implicit
and explicit coordinating functions, as approved by the Shadow Assem-
bly, were elaborated in February 1999. A Department of the First and
Deputy First Ministers was created. It was to have an Economic
Policy Unit, and an Equality Unit, and was tasked with laising with
the NSMC, the BIC and the Secretary of State on reserved and excepted
UK powers, EU/international matters, and cross-departmental coordin-
ation.

The prime ministerial dyarchy is quasi-presidential, because neither
the First nor the Deputy First Minister formally appoint the other minis-
ters to the Executive — save where one of them is a party leader entitled
to nominate the ministries to which his or her party is entitled. Posts in
the Exccutive are allocated to parties in proportion to their strength in the
Assembly, according to a mechanical rule, the d’Hondt rule. The rule’s
consequences were simple: any party that won a significant share of seats
and was willing to abide by the new rules established by the Agreement
had a reasonable chance of access to the executive. It creates a voluntary
grand coalition government because partics are free to exclude them-
selves from the Executive Committee, and because no programme of
government has to be negotiated in advance. The design created strong
incentives for parties to take their entitlement to ministries because if
they did not, the seats would go cither to their ethnonational rivals or to
competitors in their own bloc.

This dual premiership critically depends on the personal cooperation
of the two holders of these posts, and on the cooperation of their
respective majoritics (or pluralities — under the weighted majority rule).
The Northern Ireland Act (1998) reinforced their interdependence by
requiring that “if cither the First Minister or the deputy First Minister
ceases to hold office, whether by resignation or otherwise, the other shall
also cease to hold office’ (Article 14 (6)). This power of resignation has
been strategically deployed by both elected office-holders.

In the summer of 1999 the SDLPs Mallon resigned as Deputy First
Minister (designate), complaining that the UUP was “dishonouring’ the
Agreement and “insulting its principles’ by insisting on decommissioning
betore executive formation. He did so to speed an intergovernmental
review of the implementation of the Agreement. The question immedi-
ately arose: did Mallon’s resignation automatically trigger Trimble’s
departure from office, and require fresh elections to these positions

E, _
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within six weeks? The Initial Presiding Officer’'s answer to this question
was that it did not, because the Assembly was not ver tunctioning under
the Northern Ireland Act. This answer was accepted, and in November
1999 Mallon’s resignation was subsequently rescinded with the assent of
the Assembly with no requirement that the two men would have to re-
stand for office.

Shortly afterwards, however, when the Assembly and Executive came
fully *on line” in November 1999, and ceased to be in designate form,
David Trimble was to use the threat of resignation, helping thereby to
precipitate the suspension of February 2000. He wrote a postdated letter
of resignation to the chairman of his party, who was authorized to deliver
it to the Secretary of State if Sinn Fein failed to achieve IRA movement on
the decommissioning of its weapons — in the form of *product’ — within a
specified period after the Ulster Unionist Party had agreed to full-scale
exceutive formation. As we have seen, the fear that this resignation
would become operative was the proximate cause of the Secretary of
State’s decision to suspend the Assembly.

How should we appraise the executive design in the Agreement? The
skill of the designers/megotiators was to create strong incentives for exccu-
tive power-sharing and power division, but without requiring parties to
have any prior formal coalition agreement — other than the institutional
agreement — and without requiring any party to renounce its long-run
aspirations. The dual premicrship, by contrast, was designed to tie mod-
crate representatives of each bloc together, and to give some drive towards
overall policy coherence. It was intended to strengthen moderates and to
give them significant steering powers over the rest of the executive. The
d’Hondt mechanism, by contrast, ensured inclusivity and was carefully
explained to the public as achieving precisely that. Distinctive coalitions
could form around different issues within the Excecutive, permitting flexi-
bilitv, but inhibiting chaos (given the requirement that the budget be
agreed by cross-community consent).

In these respects and others the Agreement differed positively from the
Sunningdale experiment of 1973, Yet the Exccutive, and the dual prem-
icrship in particular, have proven unstable — and for reasons that go
bevond the holders” personalities. Two causes have mattered: the precar-
iousness of the *Yes Unionist” bloc, and the potency of the resignation
weapon available to cach premier. Arguably the inter-moderate party
deal was a weak spot in institutional design. Had the first and deputy
first premicerships been allocated according to the d’Hondt procedure,
and had parties which threatened not to take up their Fxecutive seats
simply lost access to executive power, then there would have been very
strong incentives for the Exceutive to be sustained, especially if the
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Secretary of State had decided to take a hands-off approach to anv
threats of non-participation in the exccutive. '

Using the d'Hondt rule to allocate the dual premierships, with the same
Mitchell-inspired ministerial pledge of office, perhaps moditied by a rule
that one premiership had to go to the unionist party with the highest
number of seats and the other to the nationalist party with the highest
number of seats, would, however, have had the consequence of making
more likely the future success of harder-line party leaders, such as Paisley
or Adams. That, of course, was one motivation behind the construction of
the dual premiership. Flowever, the prospect feared by the moderates may
not have spelled disaster: the prospect of the highest offices might have
further moderated the stances of the respective hardline parties. It is a
heretical thought. A

What was not foreseen was that failure to timetable the formation of
the rest of the Exceutive immediately after the election of the premicrs
would precipitate a protracted crisis of Executive formation. Trimble
availed himself of this loophole to prevent Exccutive formation until
November 1999. If the Agreement survives, amendments to the Northern
Ireland Act (1998) could be adopted by the UK Parliament, or by the
Assembly, to prevent any recurrence of this type of crisis. In future,
candidates for First and Deputv First Minister could be obliged to state
the number of Executive portfolios that will be available, and the
formation of the Exceutive should be required immediately after their
clection. That would plug this particular constitutional hole. 1t may,
however, be unnecessary. Tt is unlikely that future candidates for First
and Deputy First Minister will agree to be nominated without a firm
agreement on the number of portfolios and the date of cabinet forma-
ton.

The crisis of Exccutive formation, which dogged the implementation
of the Agreement between June 1998 and November 1999, arose for
political and constitutional reasons. Trimble insisted that Sinn I'¢in de-
liver some IRA decommissioning before its members would take their
seats in the Executive: ‘no government hefore guns’. Under the text of the
Agreement, Trimble had no warrant to exercise this vero:

I no party can veto another party’s membership of the Exccutive,
though the Assembly as a whole, through cross-community consent,
may deem a party unfit for office (it has not done so);

the Agreement did not specify a starting date for decommissioning,
though it did require parties to use their best endeavours to achieve

I~

the completion of decommissioning within two years, that is, by 22
May 2000;
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3 any natural reading of the Agreement mandated Executive formation
as the first step in bringing all the Agreement’s institutions *on line’.

Trimble’s concern was to appease critics of the Agreement within his own
party, and he was initially facilitated in exercising this tacit veto by the
UK and Irish governments who were sympathetic to his exposed pos-
ition. One flexible provision in the Agreement gave Trimble time to stall.
The Agreement stated that there must be at least six *other ministers’, but
that there can be “up to” ten. The number of ministries was to be decided
by cross-community consent and that gave an opportunity to delay
Fxecutive formation. It would be December 1998 betore the parties
reached agreement on ten ministries.

In mid-November 1999 it looked as if the crisis over Executive forma-
tion would finally be resolved. The UUP accepted that the running of the
d’Hondt procedure to fill the cabinet could occur after the process of
decommissioning began — with the IRA appointing an interlocutor to
negotiate with the ICD — while actual decommissioning, consistent with
the text of the Agreement, would not be required until after Executive
formation. Senator Mitchell in concluding his Review of the Agreement,
and with the consent of the pro-Agreement parties, stated that ‘Devolu-
tion should take effect, then the executive should meet, and then the
paramilitary groups should appoint their authorised representatives, all
on the same day, in that order.” This was an honourable resolution to
what looked like becoming a fundamental impasse — though the Ulster
Unionist Council rendered it problematic. To get their support Trimble
oftered the previously cited postdated resignation letter to become op-
erative within a specified period not negotiated under the Mitchell
Review. The IRA did not deliver, at least not in the way that Mandelson
believed was required; suspensory powers were obtained and used. Had
the Agreement been followed to the letter, the parties in the Assembly
could have determined by cross-community consent that Sinn Féin and
the PUP were not fit for office because they had not used their best
endeavours to achieve comprehensive decommissioning. That avenue
was not deployed.

Suspension did not completely save Trimble from the wrath of his
party: 43 per cent of them voted for a stalking horse to replace him,
the Reverend Martin Smyth MP. Trimble remained leader but bound by a
mandate for reformation of the Executive that neither the UK govern-
ment or republicans scemed likely to deliver. The “Yes Unionists” had
failed decisively to rout the “No Unionists’, partly through misjudgement
and mismanagement, and partly through the over-representation of ‘No’
and ‘soft Yes™ unionists among the UUP’s activists as opposed to its
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voters. Their failure was, of course, rendered more likely by the republican
position on decommissioning. The Republicans were locked in a ghetto of
insecurity — determined that, at best, the decommissioning of their
weapons would be the last or joint last act ot implementation.

In Mav 2000, however, republicans promised to deliver a “confidence-
building measure’, viz. inspections of some of the IRA’s arms dumps, by
two international observers, Cvril Rhamaposa, the former African Na-
tional Congress negotiator, and Marti Ahtisaari, the former general and
premier of Finland. It also scemed clear that they would re-engage with
the IICD. In return Trimble promised to lift his resignation threat and
Mandelson took the Executive and Assembly out of suspended anima-
tion. It was agreed that completing decommissioning be delayed for one
vear. Republicans appeared to be engaging in the decommissioning pro-
cess in return for the restoration of the Executive, side-payments for their
prisoners and those still facing extradition, and for assurances on demili-
tarization and police reform: Mandelson appeared vindicated in the eyes
of his supporters. Blair gave assurances that the UK government would
implement the Patten Commission’s proposals on policing, which Trim-
ble was known to oppose. Trimble warned republicans to engage with
the ICD; republicans warned Mandelson to deliver on his obligations
under the Agreement, which takes us to the crisis over Executive main-
tenance and policing reform.>"

Policing reform and spinning out of control

The institution building of the Belfast Agreement was flanked by confi-
dence-building processes involving ccascefires by paramilitaries, the re-
lcase of their incarcerated prisoners, and commitments to protect human
rights, entrench equality, demilitarize the region, assist in decommission-
ing, and to the reform of the administration of justice and policing. As of
2000, just four of these items awaited full or effective beginnings in
implementation: decommissioning by paramilitaries; the reform of the
system of criminal justice; demilitarization; and policing reform. These
items were interlinked.

The Labour government initially welcomed the Patten Report issued
bv the Independent Commission on Policing for charting ‘the way for-
ward in the interests of all’. Blair, Mandelson, and the ‘Explanatory
Notes’ issued by the Northern Ireland Office accompanying the Police
Bill put before the UK Parliament in the spring of 2000, flatly declared
their intention to give effect to Patten’s 175 recommendations. That was
not true. The UK government also implied, usually in off-the-record
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briefings, that it could not implement the Patten Report in full because of
the “security situation’. This position, in dissembling contradiction with
its ofticial one, would have had credibility if the necessary preparatory
steps to implement Patten in full when the security situation was satis-
factory had been taken. They were not.”!

Policing was so controversial that the parties to the Agreement could not
concur on future arrangements (sce McGarry and O’Leary 1999).22 They
did agree the terms of reference of a commission. eventually chaired by
Christopher Patten, a former minister in the region and now a European
Commissioner. To have effective police rooted in, and legitimate with,
both major communities was vital to the sertlement, Eight criteria for
policing arrangements were mandated in the commission’s termis of refer-
ence. They were to be impartial; representa tive; tree from partisan political
control; efficient and effective; infused with a human rights culture;
decentralized; democratically accountable “at all levels’; and consistent
with the letter and the spirit of the Agreement. The Patten Commission
engaged in extensive rescarch and interaction with the atfected partics,
mterest groups and citizens, and published its report in September 1999, [t
did not, and could not, meet the hopes, or match the fears, of all, but the
Commissioners undoubredly met their terms of reference (sce Patten et al.
1999; O’Leary 1999¢),

The Patren Report was a thorough, careful and imaginative comprom-
ise between unionists who maintained that the existing Royal Ulster
Constabulary already met the terms of reference of the Agreement and
those nationalists, especially republicans, who maintained that the RUC’
record mandated its disbanding. However the Police Bill presented to
Parliament in the spring of 2000 was an evisceration of Patten, and
condemned as such by the SDLP, Sinn Féin, the Women's Coalition, the
Catholic Church, and non-governmental and human rights organiza-
tions, such as the Commirtee on the Administration of Justice. It was
also criticized by the Irish government, the US House of Representatives
(1. Res. 447, 106th Congress) and Irish Americans, including President

oy

Clinton.”" The veracity of the critics’ complaints can be demonstrated by

comparing some of Patten’s recommendations with the initial bill pre-
sented to Parliament:

I Patten recommended a neutral name, the Northern Ireland Police
Service. The Roval Ulster Constabulary was not a neutral title so it
was recommended to go. Patten also recommended that the display
ot the Union flag and the portrait of the Queen at police stations
should go. Symbols should be *free from association with the Britsh
or Irish states™. These recommendations were a consequence of
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Patten’s terms of reference, the Agreement’s explicit commitment to
establishing “parity of esteem’ between the national traditions, and
the UK's solemn commitment to “rigorous impartiality” in its adminis-
tration. The original bill, by contrast, proposed that the Secretary of
State have the power to decide on the issues of names and emblems.
Patten recommended affirmarive action to change ra pidl,\i th_e_ propor-
tion of cultural Catholics in the police. Even critics of affirmative
action recognized the need to correct the existing imbalance - in
which over 90 per cent of the police are local cultural Protestants.
The original bill reduced the period in which the police would be
recruited on a 50:30 ratio of cultural Catholics and cultural Protest-
ants from ten to three years, requiring the Secretary of State to ma.kc
any extension, and was silent on “aggregation’, the proposed policy
fmj shortfalls in the recruitment of suitably qualified cultural Cath-
olics. ‘ 4 _
Patten proposed a Policing Board consisting of ten representatives
from political parties, in proportion to their slulrcs. of seats on the
Executive, and nine members nominated by the First and [')§pury
First Ministers. These recommendations guaranteed a politically
representative board in which neither unionists nor natinnaljsts
would have partisan control. The original bill introduced a require-
ment that the board should operate according to a weighted majority
when recommending an inquiry, tantamount to giving luniomsl‘r
and unionist-nominated members a veto over inquiries, that is, parti-
san political control, and a direct violation of Patten’s terms of
reterence. . )
Patten avoided false economies when recommending a d()qumng of
the service, advocated a strong board empowered to set pcrformnn%‘c
targets, and proposed cnabling local District l’()]iqng Partnership
Boards to engage in the market-testing of police chcrivcncss.'ThC
original bill empowered the Secretary of State, not the P()llgu]g
Board, to set performance targets, made no statutory provision for
disbanding the police reserve, and deflated the proposed District
Policing Partmership Boards, because ot assertions that they would
fead to paramilitaries being subsidized b‘y taxpaycrs.

Patten proposed that new and serving officers should hn’\'c kn()\rvlcdg.c
of human rights built into their training, and retraining, and their
codes of practice. In addition to the Europcean Convention, d'uc to
become part of UK domestic Taw, the Commission held out |ntcr—
national norms as benchmarks (Patten ctal. 1999: para. 5.17). Patten’s
proposals for normalizing the police — through 1?1L*1‘gi?1g the spcc‘ml
branch imto criminal investigations — and demilitarizing the police
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met the Agreement’s human rights objectives. The original bill was a
parody. The new oath was to be contined to new officers. No stand-
ards of rights higher than thosc in the European Convention were to
be incorporated into police training and practice. Responsibility for a
code of ethics was left with the Chief Constable. Patten’s proposed
requirement that the oath of service ‘respect the traditions and beliefs
of people” was excluded. Normalization and demilitarization were
left unclear in the bill and the implementation plan.

6 Patten envisaged enabling local governments to influence the Policing
Board through their own District Policing Partnership Boards, and
giving the latter powers ‘to purchase additional services from the
police or statutory agencies, or from the private sector’, and matching
police internal management units to local government districts. The
original bill; by contrast, maintained or strengthened centralization:
the Secretary of State obrained powers that Patten proposed for the
First and Deputy First Ministers and the Policing Board, and powers
to issue instructions to District Policing Partnership Boards; and
neither the bill nor the implementation plan implemented Patten’s
proposcd experiment in community policing.

7 Patten envisaged that the Policing Board would be strong, independent
and powerful to hold the police to account, and to replace the dis-
credited Police Authority (Patten et al. 1999: para. 6.23). The police
would have *operational responsibility” but be held to account by the
board, and required to interact with the Human Rights Commission,
the Ombudsman and the Equality Commission. The bill watered
down Patten’s proposals, empowering the Secretary of State to oversee
and veto the board’s powers, empowering the Chief Constable to
retuse to respond to reasonable requests from the board, and prevent-
ing the board from making inquirics into past misconduct.

8 Patten was consistent with the terms of reference and spirit of the
Belfast Agreement. The original bill was not, being incompatible with
the “parity of esteem’ and ‘rigorous impartiality’ in administration.
Manifestly it would not encourage “widespread community support’
since it fell far short of the compromise that moderate nationalists
had accepted and that Patten had proposed to mark a ‘new begin-
ning’.

What explains the radical discrepancy between the Patten Report and the
original police bill? The short answer is that the Norchern Ireland Offi-
ce’s officials under Mandelson’s supervision drafted the bill. They
appeared to “forget’ that the terms of reference came from the Belfast
Agreement. They treated the Patten Report as a nationalist report, which
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they had to modity as benign mediators. Although Patten warned against
‘cherry-picking’, the Sccretary of State and his officials believed that they
had the right to implement what they found acceptable, and to leave
aside what they found unacceptable, premature, or likely to cause diffi-
culties for pro-Agreement unionists or the RUC. The Police Bill suggested
that the UK government was determined to avoid the police being subject
to rigorous democratic accountability; deeply distrustful of the capacity
of the local parties to manage policing at any level; and concerned to
minimize the difficulties that the partial implementation of Patten would
occasion for Trimble, by minimizing radical change to become mere
reforms of the RUC.

Under pressure Mandelson beat a partial retreat, whether to a position
prepared in advance only others can know. Some speculated that he
designed an obviously defective bill so that nationalists would then be
mollified by subsequent improvements. That is to make the characteristic
error of endowing him with greater political intelligence than his record
suggests: all that the defective bill achieved, according to Seamus Mallon,
was to ‘shatter already fragile faith in the Government’s commitment to
police reform’.

Accusing his critics of *hype’, ‘rhetoric’ and “hyperbole’, Mandelson
promised to ‘listen” and to modify the bill. He declared that he might
have been too cautious in the powers granted to the Policing Board. Indeed
the government was subsequently to accept over sixty SDLP-driven
amendments to bring the bill more into line with Patten. The bill was
improved in the Commons and Lords. The quota for the recruitment of
cultural Catholics is now better protected. The Policing Board has been
given power over the setting of short-run objectives, and final responsi-
bility for the police’s code of cthics. Consultation procedures involving the
Ombudsman and the Equality Commission have been strengthened, and
the First and Deputy First Ministers will now be consulted over the ap-
pointment of non-party members to the board. The weighted majority
provisions for an inquiry by the board have gone. Yetany honest appraisal
of the Act had to conclude that it was still not the whole Patten; it rectifies
some of the original bill's more overt deviations, but on the crucial issues of
symbolic neutrality and police accountability, vital for a ‘new beginning’, it
was at odds with Patten’s explicit reccommendations.™

Symbolic neutrality

Patten wanted a police rooted in both communities, not just one. That 1s
why he recommended that the name of the service be entirely new: The




294 BRENDAN O'LEARY

Northern Ireland Police Service. The Act, because of a government deci-
sion to accept an amendment tabled by the UUPD stvles the service *“The
Police Service of Northern Ireland (incorporating the Roval Ulster Con-
stabularv)’. The Secretary of State promised an amendment to define it
‘for operational purposes’, to ensure that the full title would rarely be
used and that the parenthetic past generally be excluded. He broke this
commitment at the report stage of the bill’s passage through parliament.
Mandelson was mendaciously misleading in declaring that he was mercly
following Patten’s wishes that the new service be connected to the old,
avoiding suggestions of disbanding. Patten proposed an entirely new and
tresh name, and proposed linkages between the old and new services
through police memorials, and 1zot the renaming adopted by the govern-
ment.

Patten unambiguously recommended that the police’s new badge and
cmblems be free of association with the British or [rish states, and that the
Union flag should not tly from police buildings. The Act postpones these
matters. Avoiding responsibility, the government passed the parcel to the
local parties to reach agreement, while providing reassuring but vague
words for the parliamentary record. Since Mandelson had already ruled
that only the Union Jack, albeit just on specified davs, should flv over the
buildings of the devolved administration, some nationalists lacked faith
that the UK would deliver on cultural neutrality and impartiality.

Why do these symbolic issues matter? Simply because the best way to
win widespread acceptance for police reform was to confirm Patten’s
promised new beginning by following his proposed strategy of symbolic
neutrality.”” Full renaming and symbolic neutrality would spell a double
message: that the new police are to be everyone’s, and the new police are
no longer to be primarily the unionists” police. This symbolic shift would
mightily assist in obtaining representative cultural Cacholic recruitment
and in winning consent for the new order among nationalists as well as
UNIoNISts.

Oversight and accountability
Patten recommended an Oversight Conmmuissioner to “supervise the im-

plementation of our recommendations’. The Labour government — under
pressure — put the commissioner’s office on a statutory basis, which it did

not intend to do originally, but confined the commissioner’s role to
overseeing changes “decided by the government’. Had Mandeison and
his colleagues been committed to Patten they would have charged the
commissioner with reccommending, now or in the future, any legislative
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and management changes necessary for the full and effective implemen-
tation of the Patten Report. Patten recommended a Policing Board to
hold the police to account, and to initiate inquiries into police conduct
and practices. Mandelson in effect prevented the board from inquiring
into any act or omission arising before the eventual Act applies. This was
rantamount to an undeclared amnesty for past police misconduct, not
proposed by Patten. The Secretary of State will additionally have the
authority to approve or veto the person appointed to conduct any present
or future inquiry (Police Act 2000, clause 58 (9)). Patten also recom-
mended that the Ombudsman should have significant powers (Patten et
al. 1999: para. 6.42) and should “exercise the right to investigate and
comment on police policies and practices’, whereas in the Act the Om-
budsman may make reports, but not investigate (so it is not a crime to
obstruct her work). The Ombudsman is additionally restricted in her
recrospective powers (Police Act 2000, clause 62), again circumscribing
the police’s accountability for past misconduct.

Mandelson suggested his critics were petty, arguing that they were
ungrateful, pointing out just how much he had done to implement
Patten, and how radical Patten is by comparison with ¢elsewhere. This
spin’ was utterly unconvincing. The proposed arrangements effectively
seal off past, present and future avenues through which the police might
be held to account for misconduct, for instance in colluding with loyalist
paramilitarics or covering up assassinations; and are recipes for leaving
the police outside the effective ambit of the law. And be it noted: Patten is
not radical, especially by the standards of Canada and the USA that have
long made their police democratically accountable and socially represen-
tative. Patten is only radical by the past standards of Northern Ireland.

There was a small ray of hope, noted by the SDLP, viz. if the imple-
mentation plan on policing brought the UK government much closer into
line with Patten then there mighe be a basis for a new beginning. Over
300 police had been killed in the contlict, the number emphasized by
unionists, but nationalists remembered that seven of the first cight deaths
in 1969 were partly caused by an illegitimate unreformed police. In the
mind-sct of the Provisional 1RA their formation was the result of the
police standing by, or assisting in, the burning of nationalists® homes in
the summer of 1969. So, Mandelson’s dilution of the Patten report
threatened to decouple republicans from the Agreement.

Generously disposed analyses believe Mandelson’s conduct was mo-
tivated to help Trimble and the UUP who were in a precarious position —
aggravated by the absence of a start to decommissioning by the IRA.
Perhaps, but that does not account tor his ettorts to block an accountable
service in the future — here the Secretary of State appeared to succumb to
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lobbying to prevent the unearthing of past and present policing scandals.
And, it neglects the fact that his conduct continued a practice he had
established by obtaining the power of suspension, of unilaterally rewrit-
ing the rules of the game ~ perhaps appropriate in normal politics, but
entirely inappropriate in bedding down a new constitutional settle-
ment.

Avoiding a meltdown?

In January 2001 it was difficult to avoid pessimism about the prospects
for the Agreement. The passage of the Police (Northern Ireland) Act in
November 2000 had left the SDLP, Sinn Féin and the Irish government
strongly dissatisfied. Even though the final Act was better than the
original bill it was still ‘Patten lite’. The IRA had not formally re-engaged
with the [ICD, partly, it seemed, to put pressure on Mandelson to deliver
on Patten and demilitarization — though it did facilitate a second inspec-
tion of its arms dumps. The UK government was refusing to move fast on
demilitarization because of its security concerns, especially about dissi-
dent republicans, who were strongest in areas which have historically
been vigorously republican - and where there is the greatest demand for
demilitarization. The discipline of loyalist paramilitaries was breaking
down: there was internal feuding, and sections of the UDA were targeting
vulnerable Catholics with pipe-bomb attacks in predominantly unionist
towns.

On top of all this Trimble decided to play Executive hardball. At the
end of 2000, besieged by internal party critics demanding a fast exist
trom the Executive because of the IRAs obstinate stance on decommis-
sioning, he decided to take what was called proportionate action. Acting
on poor legal advice, he availed himself of a technical clause in the
Northern Ireland (1998) Act and refused to nominate the two Sinn Féin
ministers to carry out their obligations under meetings of the North-
South Ministerial Council. Sinn Féin’s two ministers, Bairbre de Bruin
and Martin McGuiness, and the Deputy First Minister, Seamus Mallon,
announced they would test the legality of Trimble’s decision in the courts.
Trimble’s lawyer justified his action as intended to put pressure on Sinn
Féin to get the IRA to deliver on its obligations. Judge Kerr ruled
Trimble’s action unlawful on 30 January 2001, partly because Trimble
could not inhibit or frustrate one part of the Agreement, cross-border
cooperation, to ensure progress on another, viz. decommissioning. He
also ruled that Trimble had acted beyond his powers. Trimble immedi-
ately decided to appeal.
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The political stalemate and legal showdown threatened an acrimoni-
ous and messy meltdown. However, on 24 January 2001 something
unexpected happened. Peter Mandelson was forced to resign as Secretary
of State because of events that had nothing to do with Northern Ireland.
He was replaced by Dr John Reid, the former Secretary of Srate for
Scotland.

Mandelson’s exit left nationalists, republicans and the Irish govern-
ment almost as happy as Labour’s backbenchers. In the course of the next
ten months Dr Reid would establish much better relations with the SDLP
and Sinn Fein, while generally retaining the confidence of the UUP.

The remarkable formal political institutions of the Agreement, which
merit the description of a complex consociation, had all been established
in 1998-9, albeit with delays in their scheduled timetables. But key
implementation difticulties were evident in 2000-1:

I The UK government obtained and used the unilateral power of sus-
pension — immensely disliked by nationalists, but sought by unionists,
especially as a bargaining chip to compel IRA decommissioning,.

2 The dual premiership was vulnerable to resignation threats from both
the First and Deputy First Ministers — creating reasons for either
intra-Agreement Reviews, or extra-Agreement suspensions.

3 Unionists who rejected, and unionists who supported, the Agreement

tried to create difficulties within the Executive, by refusing to attend
plenary sessions of the NSMC and rotating their ministerial nominees
in the case of the DUP; by initially refusing in the case of both the
UUP and the DUP to nominate their MLAs to their ministerial entitle-
ments, and later obliging their withdrawal from those entitlements;
and by refusing to establish or maintain the Executive in the absence
of IRA decommissioning.

4 The First Minister acted unlawtully in refusing to nominate Sinn Féin
ministers to carry out their duties on the NSMC,

The institution-building of the Agreement had, however, led to an
ironic historic reversal. Whereas nationalists and republicans had once
boyeotted devolved arrangements in Stormont (O’Leary and McGarry
1996: ch. 3), it was now unionists who threatened to do so. The difficul-
tics in institutional maintenance, magnified by Mandelson’s mismanage-
ment, flowed directly from two sources:

I Unionist dissatisfaction with the failure of the confidence-building
measures attached to the Agreement, especially decommissioning,
and their dissatisfaction with the inevitable repercussions of
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appropriate implementation of the confidence-building measures,
especially with regard to police reform, and prisoner releases.
Internal unionist political competition, within the UUP, and between
the UUP and the DUP, rendered it extremely difficult for the UUP to
be a confident coalition partner with the nationalists and the repub-
licans who made the Agreement.

1>

The confidence-building measures embedded in the making of the Agree-
ment have been of two kinds: the responsibilities of the two sovercign
governments, and the responsibility of agents within Northern Ireland.
The Irish government fultilled its immediate obligations, including the
organization of the change of its constitution through a referendum -
though it has been slow in building the human rights stitutions and
measures that would demonstrate its full commitment to the double
protection model embedded i the Agreement. The UK government had
a much more mixed track record, though it had the most to do. It was the
most vulnerable to lobbving, and there has been erratic conduct partly
because of three difterent Secretaries of State. The UK fulfilled its obliga-
tions with regard to prisoner releases, organized better arrangements for
the victims of violence, made promising starts with respect to betrer
human rights protections and laws on equality — though some of its
reforms in this arca and the administration of justice arc yet to be
specified. It has initiated some demilitarization, but, reasonably, has
awaited decommissioning before completion. On police reform it zig-
ragged dramartically. Te radically diluted the Patten Commission’s pro-
posals, then moved to satisty the SDLP’s complaines that it had done so,
but lost Sinn Fein's confidence that it wanted it be part of new policing
arrangements. lts conduct, especially over suspensions, was partial to the
interests and threats of the divided moderate unionists. It made it less
likety that the IRA would deliver on decommissioning because, especially
on police reform, it patently dishonoured its commitments.

The confidence-building measures that lic outside the two govern-
ments” control rested with paramilitaries who did not directly negotiate
the Agreement. They have, albeit to varving degrees, broadly maintained
their ceasetires, and the worst atrocities, on a generally lower scale than

betore, have been carried out by smaller dissident organizations. The IRA
played rtit-for-tat with the UK on police reform and decommissioning,
and tit-for-tat with the UK and the UUP on the institutions of the
Agreement and decommissioning. Nothing in the Agreement warranted
its lateness in starting, let alone completing, decommissioning. What
inhibiced it was the failure of the UK and the UUP fully to honour their
obligations, and the fear — among the IRA and its constituents — that they
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should not be left defenceless against unreformed police and acrive
lovalists.

Lovalists have failed to prosper politically (Bruce 2001), which partly
explains their disorganization, disarrav and greater descent into crimin-
ality. By contrast Sinn Féin has been the prime electoral beneficiary of the
peace process (Mitchell, O'Leary and Evans 2001), because it is seen by
cultural Catholics as their (increasingly constitutional) nationalist cham-
pion, and because it is the beneficiary of demographic transformations
(O'Learv and Evans 1997). And it would be the interplay of electoral
calculations and dett manoeuvring by all parties thar would produce a
remarkable political game in the summer and autumn of 2001 that
terminated with the apparent stabilization of the Agreement in Novem-
ber 2001.

Just before the Westminster general elections of fune 2001 Trimble
decided to gamble, resigning as First Minister, both to position his party
tor competition with the anti-Agreement DUP in the forthcoming elec-
tion, and to put pressure on Sinn Féin to deliver the IRA on decommis-
sioning in accordance with the now postponed deadline. His resignation
required the UK Secretary of State either to suspend the institutions —
thereby provoking nationalists — or to call fresh Assembly elections —
widely seen as likely to benefit the *No Unionists’. In the Westminster
general elections Sinn Fein did remarkably well, edging ahead of the
SDLP for the first time, both in share of the vote, and in seats won (for
full details see Mitchell, O’Leary and Evans 2001). Shortly afterwards
the SDLP leader John Hume announced his resignation as party leader,
and Seamus Mallon indicated that he would not stand for the next
Assembly clections. The DUP also did very well, winning its highest
cver share of the vote and of scats in a Westminster clection. The
conventional wisdom was that all this boded very badly for the Agree-
ment, even though both Sinn Féin and the DUP had done well on much
more moderate plattorms — Sinn Féin supporting the Agreement, the
DUP calling for its renegotiation,

Shortly after the Westminster elections a review of the Agreement was
convened by the two governments at Weston Park, Shropshire. The UK
government indicated its willingness to deliver further administrative and
legislative changes to come very close to the full implementation of the
Patten Reportr — in effect, conceding that Mandelson’s critics had been
correct. It also promused a scries of inquiries on controversial cases
involving police collusion in the killing of nationalists and lawyers iden-
titied as nationalists — and the Irish government balanced that by permit-
ting the possibility of inquiries into alleged Garda collusion with the IRA.
The UK government promised that specific demilitarization moves would
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accompany moves by the IRA on decommissioning. The UK’s shifts were
sufficient to prompt the SDLP soon afterwards to accept its positions on
the new police board - which Sinn Féin decided to boycott. The IRA did
not, however, move on decommissioning, though it had organized an-
other inspection of its arms dumps during the course of the election
campaign. It looked as if republicans were determined to extract further
concessions on policing, or that they were internally divided over begin-
ning decommissioning, especially given lovalist activities in North
Belfast.

Dr Reid and his advisers found a (unanticipated) loophole in the
suspension legislation, and twice opted for one-dav unilateral suspen-
sions of the Agrecement’s institutions — which each time enabled the
Assembly to function for a further six weeks without an elected First
Minister. The prospects for institutional collapse worsened in mid-
summer, partly because of lovalist breaches of their ceasefires in North-
ern Ireland, and because a team of IRA and Sinn Féin cadres were
arrested in Colombia, accused of being engaged in international terrorist
advisory counsel. Then came the suicide missions by Islamist militants in
New York and Washington on September 11 - which shook US and
European public opinion on the capacity of terrorism in general. Trimble
and his ministerial colleagues in the UUP threatened to withdraw from
the Executive completely — which would force the Secretary of State to
choose between a long suspension and fresh elections. These events
provided the catalysts for the leadership of Sinn Féin to persuade hard-
liners in the IRA that it was time to begin decommissioning, to consoli-
date Sinn Féin's electoral progress, North and South, and to save the
institutions of the Agreecment. They would likely have done so anyway -
September 11 made rapid movement more urgent, and in some respects
casier.

When the IRA started to decommission, the UK reciprocated with the
promised demilitarization actions it had made at Weston Park, but a new
insticutional crisis emerged. Trimble and his colleagues were prepared to
accept the authenticity of the IRAs actions, as verified by the Inter-
national Commission, but hardline unionists were not. When the Assem-
bly would vote to try to restore Trimble to office, together with the new
prospective leader of the SDLP, Mark Durkan, two of Trimble’s party
looked likely to desert him. There was not a sufficient — majority — level
of support within the unionist bloc for the election of a First Minister and
Deputy First Minister, though there was a very large majority in the
Assembly overall. Time scemed to have run out. The Secretary of State
could not, it scemed, avoid calling for fresh Assembly clections = he had
ruled out another suspension, which would have been tantamount to

]
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throwing dust in the faces of the IRA. Pressure was accordingly exerted
on the *Others’ to redesignate themselves as unionists to save the Agree-
ment. The Women’s Coalition divided in two, designating one of its
members as a nationalist and the other as a unionist. It was not sufficient:
Trimble and Durkan were not elected, falling one vote short of the
required concurrent majority. The Alliance Party demanded a Review
of the Agreement, seeking to change its rules, and secking to end the
practice of obligatory designation — even though it was an entrenched
part of the Agreement. Over a fateful weekend, and under intense polit-
ical and media criticism, it reversed its position, and some of its members
agreed to be unionists. The Assembly would twice change its standing
orders, on a Friday and a Monday, by weighted majority, on how
designation might be changed - first to accommodate the Women’s
Coalition’s shift, and then to accommodate the Alliance Party’s shift. It
would prove enough to put Trimble and Durkan into office. The DUP
challenged the legality of the Secretary of State’s decision to permit the
Assembly to clect new First and Deputy First Ministers, arguing that the
UK’s legislation required him to call fresh Assembly elections. But be-
cause the Secretary of State acknowledged he did indeed have to call such
clections — but was not yet required to specify the date — a judge threw
out the DUP’ legal action, though it was given subsequent leave to
appeal.

The complex consociation had therefore obtained a vital new lease of
lite. The apparently unattainable had occurred. The IRA had started to
decommission; the RUC had passed into history. Sinn Féin and the IRA
had acted to save the Agreement and Sinn Féin had voted for Trimble and
Durkan — whereas in the case of Trimble and Mallon it had simply
abstained. Eighteen months of relative stability looked likely before the
next Assembly elections. While no one can discount the prospect of fresh
crises — over the completion of decommissioning in the case of the IRA, in
starting decommissioning in the cases of loyalists, the worst moments
scem to be over. The Agreement will not be fully tested on its robustness
until Sinn Féin and the DUP emerge as the respective majority parties in
their blocs, but for the moment that lies in the future. There will be a
Review of the rules on designation and on voting procedures in general.
The UK and Irish governments and the makers of the Agreement deserve
credit for the making of the Agreement, and more for its implementation
= though some of them, as I have argued, had scemed likely to ruin its
progress. In the course of the peace process, poet Seamus Heaney coined
the phrase that he wanted to see if hope and history could rhyme. The
words can certainly now go together, even though both assonance and
dissonance will accompany them.
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NOTES

The origin of most of the ideas for the imternal govermment of Northern
Ireland, in Strand One, also stemmed from Irish nationalists, led by the
SDLP, and advised by Irish officials and others.

According to Langdon, Soley was “acting as a seeret and unacknowledged
emissary between the Conservative British Goverument and the leaders of
Sinn Fein® (2000: 2711, In fact he was one of numerous channels through
which Sinn Fein attempred to persuade the UK’s parties of government that
they were serious about negotiations.

MeNamara’s salvo against Labour’s electoral integrationists led the party’s
unionists to argue that he was unfit for office (see McNamara et al. 1992).
Flectoral integrationists were especially salient among Scottish MDPs (con-
vinced that the Scottish sectarian question was the same as the Irish national
question), members with communist pasts, those influenced by Ireland’s
Workers® Party, and those who are Northern Irish cultural Protestants.
They campaigned against McNamara, much as they would later campaign
against Mowlam, by the politics of *malicious gossip’, a trait they shared
with New Labour’s principal apparatchiks — tor a sharp statement see Ken
Follett, Observer, 2 July 2000,

Evidence of her empathy with Irish nationalists was manifest in her willing-
ness to use Ken Livingstone to inform her of Sinn Fén'’s positions, and her
{rejected) proposal to Blair that Livingstone become part of her ministerial
tecam at the Northern Ireland Office (Langdon 2000: 4).

For the Senator’s account of matters see Mitchell 2000, esp. ¢h. 3.

The International Body's text had suggested elections if they were widely
agreed, viz. 'If it were broadly acceptable, with an appropriate mandate, and
within the three-strand structure, an elective process could contribute to the
building of confidence.” An clective process was not “broadly acceptable’ to
the SDLP and Sinn éin.

Mitchell puts matters with characteristic tact: Major’s response “wasi't
support, but it wasn't exactly a dumping. It was a temporary sidestep to
get to negotiations by a different route™ (2000: 39).

Ara mecting with Adams and McGuinness in 1997-8 Blair is said to have told
them that he would do evervehing he could to find an agreement, *But it vou
everdoa Canary Wharf onme, Lwill never talk to vou again® (Rawnsley 2000:
[23). The irony would not have been lost on them. Canary Wharf prompted
the two premiers, Majorand Bruton, to specity the date on which negotations
would begin, and the modalities through which negotiations would take place.
A vear and halfs relative mmaction by the UK government after the IRA
ceasefire ended three weeks after the bomb. None other than Tony Blait
supported the two governments” rapid volte-face.

For the details, and the state of public opmion at that time, see Evans and
OLeary 1996.
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For a hasty biography of the UUP leader see MacDonald 2000, and for a
critical notice see O'Leary in Sunnday Business Post, 13 April 2000.

For a treatment of the Clinton administration on Ireland see O'Clery 1996;
he does not miss the significance of the Morrison delegation, Clinton’s
undeclared “envoy’. See also Mitchell 2000, passin:.

Irish Labour leader, Dick Spring, Tanaiste (deputy prime minister) 19927,
was an essendal figure in shaping the Agreement’s focus on the protection of
rights in both parts of Ireland.

The legislation establishing the Forum envisaged its termination in Mayv
1998. Though it did not require the negortiations to be concluded by that
date, the government argued that since the negotiators” mandates stemmed
from their elections to the Forum it was the authorized deadline.

Some officials of the Northern Ireland office sought to dilute or block the
potentially far-reaching equality clauses, mandated by the Belfast Agree-
ment, and now embedded as §73 of the 1998 Northern Ireland Act. Mow-
Jami was critical in blocking these efforts. Her conduct was i striking
contrast to that of her successor who allowed his officials to dilute the
proposals of the Patten Commission.

Lan Paisley had once run a campaign to *Save Ulster from Sodomy'; his party
is notoriously homophobic.

Northern Irefand’s devolution arrangements may be contrasted with those of
Scotland and Wales, described in James Mitchell’s chapter above. In North-
crn Ireland interparty power sharing and proportionality are required and
UK Labour has no party interest at stake. The Northern Treland Assembly is
larger and more powerful than the Welsh National Assemibly and may, by
the agreement of its blocs, expand its autonomy to the same degree as the
Scottish Parliament, and indeed beyond. Northern Ireland’s autonomy is
both more open-ended, and more constrained. It is tied to the all Treland
North=South Ministerial Council. It has a specified right of secession, to join
a unified Ireland (sec also Hazell and O’Leary 1999).

The NSMC also linked Ireland, North and South, to another confederation,
the Furopean Union. It required the Council to consider the implementation
of EU policies and programmes as well as proposals under way at the FU,
and made provisions for the Council’s views to be ‘raken into account” at
relevant EU meetings.

I'he resignation of one UUP member from the party whip meant that twenty-
nine “Yes Unionists™ exactly matched owentyv-nine “No Unionists™ in the
Assembly.

For a fuller discussion of the d"Hondt allocation process see OLeary 1999a.
The following section draws on evidence presented in *Why Failing to
Implement the Patten Report Matters’, Testimony for the Hearing of
the Commission on Security and Co-operation in Furope (the Helsinki Com-
mission}, entitled *Protecting Fluman Rights and Securing Peace in Northern
Ireland: The Vital Role of Police Reform’, Friday 22 Sepr. 2000, International
Relations Committee Room, Rachurn Building, Washingron DC.
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21 Despite the Omagh atrocity of 1998, the kev indicators of political violence
demonstrate that the security situation has been much better in the period
since 1993 than it was in the period running up to 1994, and significantly so
by comparison with the entire period of fully active conflict which preceded
the first IRA ceasetire (i.e. 1969-93). The death toll during 1995-9 more
than halved by comparison with 1990-4.

22 A former Irish prime minister, Dr Garret FitzGerald, has described policing
in Northern Ireland as having the status of Jerusalem in the Israeli-Palestin-
ian peace process (Irish Times, 12 Aug. 2000).

23 I described it as betraving Patten’s “substantive intentions in most of its
thinly disguised legislative window-dressing™ (O'Leary 2000).

24 For the detects in the police Bill and the accompanying implementation plan

with regard to community policing see Paddy Hillyard's comments (Irish

Times, 2 Aug. 2000).

An alternative path, legitimate under the Agreement, would have been to

pursue a fully binational svmbolic strategy (McGarry and O’Leary 1999).

However, even if the police were to have both an English and Irish title in

cach case, the name should be neutrat: Northern Ireland Police Service or

Coras Siochana Thuaisceart Eireann.

26 The careful and detailed denunciation of Mandelson by Mitchel Mclaugh-
lin, Sinn Feéem's leading moderate, suggests the depth of the crisis (‘The
Mandelson Factor’, Belfast Telegraph, 1 Dec. 2000). It specifically accuses

1=
“

Mandelson of failing to deliver on explicit commitments and obligations.
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